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The Case Against the Polygraph 

) 

The polygraph, commonly known u the lie detector, is an un- 
reliable instrument by which to conclude whether a person is being 
truthful; Mr. Burkey asserts. Despite this unreliability and the lack 
of adequate professional training found In most polygraph technicians, 
the operators of commercial polygraph laboratories have lrcen push- 
ing its use as a test for employment. The author declares that this 
use of the polygraph violates personal rights and should be curtailed. 


by Leo M. Burkey • of the lUinoU Bar (Chicago) 


1 UBLIC ATTENTION frequently 
lias been drawn to the polygraph 
through press reports of its use by law 
enforcement agencies or by politicians 
who propose it be used to settle disput- 
ed points of fact arising from the fer- 
vor of political debate. Interest has 
been heightened recently by the efforts 
of organized labor to ban its use in 
industry. 

The polygraph, better known as the 
lie detector,- is an electronic device 
that, on being applied to the human 
body, graphically records blood pres- 
sure, pulse, respiration and perspira- 
tion. Its use as an investigative tech- 
nique is based on these assumptions: 
(1) that lying leads to conflict, (2) 
that conflict causes fear and anxiety, 
(3) that this mental state is the direct 
cause of measurable physical changes 
that can be accurately recorded on the 
polygraph and (4) that the polygraph 
operator by a study of these reactions 
' can tell whether the subject is being 
deceptive or truthful. None of these 
assumptions is wholly true. Even the 
most enthusiastic supporters of the 
polygraph readily concede that errors 
are made. 

Since efforts were first made to 
introduce lie detector results in evi- 
dence, the great majority of state and 
federal courts, believihg the method to 


be scientifically unreliable, have re- 
fused to permit them to be introduced 
either in criminal or civil proceedings. 1 
With few exceptions, 2 courts have also 
denied admission of test results even 
though the parties have stipulated to 
their use. 3 Illinois, by statute, not only 
forbids the court’s requiring that a 
litigant submit to a lie test in any civil 
trial or pretrial proceeding, 4 but in a 
criminal trial also forbids the court's 
making such a suggestion. 5 

Commercial Operators 
Sell Polygraph's Use 
Commercial polygraph interests, 
finding their methods rejected by the 
courts, have nevertheless continued to 
foster the myth that the polygraph is 
an extremely accurate, if not infallible, 
method of getting at the truth. A vigor- 
ous campaign has been waged in the 
last decade among employers to secure 
its adoption as a supplement to other 
traditional methods of plant security. 
The result is that more and more em- 
ployers, assuming that use of the poly- 
graph is an efficient and relatively 
simple method of stopping thefts with- 
in the plant, are requiring their em- 
ployees to take the tests. Some employ- 
ers also subject all job applicants to a 
pre-employment screening that includes 
a polygraph examination. It has been 


estimated that there are now approxi- 
mately 3,000 polyjfraph operators in 
the United Stales who give between 
200,000 to 300,000 tests each year. In 
1963 the United Slates Government 
alone gave over 19,000 tests. 

Unlike suspects laken into custody 
by the police, who may not have lie 
tests used against them in judicial 
proceedings, employers with no evi- 
dence other than the test results fre- 
quently discharge employees suspected 
of unlawful conduct. As the loss of a 
job under these circumstances means 
the loss of reputation and may effec- 
tively bar a worker from future em- 
ployment, it is no surprise that labor 
opposes its use. At first labor's opposi- 
tion was expressed only by contending 
in labor arbitration proceedings that 
under a labor contract an employer did 
not have “just cause” for the discharge 
of an employee when the evidence of 
wrongdoing was based solely on the 
employee’s failure to pass a lie test or 
on his refusal to take one. Most arbi- 


1. Try# V. t/nired Stale*. 2*3 Fed. 1013 (D.C. 
Clr. 1*23). 

2. People v. llotuer, 1*3 P. 2d *37 (Cal. l*4i); 
State v. McNamara. 104 N. W. 2d MS (Iowa 
1*60): Stata v. Valdes, 371 P. Sd t*4 (ArU. 
1*43) . 

3. LaPavra r. State, 8 N. W. 2d 2ft (Wla. 
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tr&iors hsve agreed.* Administrative 
bodies, such as civil service commis- 
sions, unemployment compensation 
AMKRVffl 

Labor Relations Board, after some 
hesitancy, are also taking a similar 
position. 7 

Concurrently with these develop- 
ments, labor groups at local and state 
levels also have sought legislation 
forbidding the use of the lie detector 
either on employees or job applicants. 
Six states now forbid the imposition of 
polygraph tests on employees by em- 
ployers as a condition of employment* 
and similar legislation is being consid- 
ered by the legislatures of several 
others. Early this year polygraph test- 
ing suffered another setback when the 
Executive Council of the American 
Federation of Labor-Congress of In- 
dustrial Organizations initiated a na- 
tional campaign to prohibit the use of 
the lie detector in labor relations. 

In response to the criticism implicit 
in the opposition of organized labor, 
the proponents of lie detectors are 
trying to raise qualifications of poly- 
graph examiners, whose standards are 
still so deplorably low that one author- 
ity, Fred E. Inbau, professor of law at 


graphic investigation, probably because 
of the difficulty in checking the results 


due to factors other than deception, 
such as fear, anxiety, neurosis and 


. ' ' 0 .naw.Mf jeor, anxiety, neurosis and 

cmotion *. ^d to be given con- 
[»cf 'who beats tiielie^ox docs not sideration in evaluating the poly- 


say so, and even confessions them 
selves are frequently misleading, as 
those experienced in criminal investi- 
gation know. Several years ago a 
Chicago judge bitterly criticized a 
nationally known polygraph firm for 
obtaining a confession from a 13-year- 
old boy thit he had set fire to a school, 
thus causing the death of nearly a 
hundred people. The judge rejected the 
confession as inconsistent with all the. 
other evidence in the case. Unlike the 
cardiograph and other techniques for 
diagnosing illness, the validity of 
which can be verified by autopsy, there 
is no independent means of confirming 
whether a person who is cleared or 
condemned by the polygraph has or 
has not told the truth. 

Illustrative of the hazards of the 
polygraph to the emotionally disturbed 
is a report in the American Journal of 
Psychiatry of a young bank officer 
who, while taking a routine lie test, 
violently reacted to questions about 
ever having stolen money from the 
bank or its customers. Believing that 


valuating the poly- 

graph. 1 * 

A team of professional psychologists 
who had been engaged in extensive 
research on polygraph techniques and 
the claims of commercial operators 
recently came up with this startling 
conclusion: 

. . . there exists no public body of 
knowledge to support the enthusiastic 
claim of operators. There are no pub- 
lications in reputable journals, no 
facts, no figures, tables or graphs. In 
short, there is nothing to document the 
claims to accuracy or effectiveness 
except bald assertions. 13 

They reported that the only ade- 
quately controlled studies of the effec- 
tiveness of the lie detector that have 
been made by physiological psycholo- 
gists indicate that the degree of success 
is close to 70 per cent — a much lower 
figure than the usual 95 to 99 per cent 
estimate made by the commercial 
polygraph operator. 

If the lie detector is wrong three out 
of ten times, it certainly carries a mar- 
gin of error that justifies the continued 
reluctance of the courts to permit its 
use and that explains labor’s strenuous 
effort to ban its use in industry. 


■ * i relieving mar 

Northwestern University, has publicly the polygraph could not be wrong, he 

stated that 80 per cent of the poly- confessed to thefts that subeequent 

graph operators are not qualified to audits revealed had not taken place, 

interpret the results.* Of the three Finally, on receiving psychiatric treat- . Congressional Hearings 
states now requiring licensing of poly- ment, he was found to have deep guilt Result in Criticism 

graph operators, Illinois has adopted feelings about his wife and mother, 


what is regarded as a model act. Under 
it a polygraph operator must have “an 
academic degree at least at the bacca- 
laureate level” and have “satisfactorily 
completed not less than six months of 
internship”. 1 ® Because this act permits 
persons who have administered “detec- 
tion of deception examinations for a 
period of two years” prior to the pas- 
sage of the act to continue to do so, it 
is obvious that many years must pass 
before the unqualified are eliminated. 
.Furthermore, it is doubtful that the act 
really upgrades the standards of exam- 
iners, for the mere possession of an 
academic degree does little, if any- 
thing, to qualify an operator unless the 
degrees are advanced ones in the phys- 
iological or psychological sciences. 

Despite growing public interest in 
the subject, few impartial studies have 
been made on the validity of poly- 


both of whom were bank customers. 
Tile psychiatrists who examined him 
criticized the polygraph examiner, 
saying: 

Psychological factors other than 
conscious deception causing deviant 
autonomic responses include such 
situations or stimuli that produce 
frustration, surprise, pain, shame, 
embarrassment, etc. Some of these 
stimuli (e.g. startle and pain) are 
almost universal (though there are 
some exceptions), whereas others 
(frustration, shame and embarrass- 
ment) tend to be more idiosyncratic. 
The polygraph examiner may not, and 
the commercial operations usually do 
not, know enough about their clients 
to evaluate these idiosyncratic factors. 
This aspect is even more complex 
when the client is, himself, uncon- 
scious of the emotional quality of the 
stimuli. 11 

The Warren Commission likewise 
concluded that physiological responses 
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Extensive hearings on the use of the 
polygraph were held in 1964 by a 
subcommittee of the Committee on 
Government Operations of the House 
of Representatives, under the chair- 

«. for representative cam. see General 
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Arb. 355 (1958): B. T. Goodrich Company, M 
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manship of Congressman Jolin E. Moss 
of California, after the propriety of the 
AfWrRwefi 

j>oly graph operators was questioned. 
When those hearings were concluded, 
the committee issued a scathing report 
in which it said there is no such thing 
as a “lie detector”. 14 This view seems 
to coincide with that of J. Edgar Hoo- 
ver, Director of the Federal Bureau of 
Investigation, who in connection with 
the Ruby investigation made this com- 
ment: 

It should be pointed out that the 
polygraph, often referred to as “lie 
detector” is not in fact such a device. 

. . . The FBI feels that the polygraph 
technique is not sufficiently precise to 
permit absolute judgements of decep- 
tion or truth without qualifications . 111 

The Committee on Government 
Operations emphasized that many 
physical and psychological factors 
make it possible for an individual 
eitiier to beat the polygraph when 
guilty or to fail to pass it when inno- 
cent. It also decried the fact that the 
polygraph technique forces an individ- 
ual to incriminate himself and often to 
confess to past conduct not pertinent to 
the original purpose of the examina- 
tion. ,e 

One distinguished authority, after 
careful - analysis of the theory of lie 
detection by polygraph, has said: 
“There seems to be little evidence that 
upholds the claim to a regular relation- 
ship between lying and emotion; there 
is even less to support the conclusion 
that precise inferences can be drawn 
from the relationship between emo- 
tional change and physiological re- 
sponse.” He added that because of 
these basic theoretical limitations he 
saw “little reason for supposing that a 
test with very high unconditional accu- 
racy will ever be developed”. 17 

To the frequent suggestion that 
sus|>ects should be permitted “volun- 
tarily” to take He tests, the committee 
replied that as long as notations are 
made in any official file on an individ- 
ual that he has refused to take a poly- 
graph test, the examination is in no 
sense “voluntary”. 11 All too often a 
refusal to take the test is regarded as 
additional evidence of guilt. It is ob- 
vious, though, that none of the defects 
of the polygraph method ore overcome 
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are released. 


Use by Employers 
Cannot Be Justified 

No doubt the polygraph will contin- 
ue to be regarded in some quarters as a 
valuable investigative aid, particularly 
wlten'it evokes confessions from those 
who believe in its infallibility, but its 
use by civil authorities and employers, 
to the exclusion of a sound and thor- 
ough investigation of extrinsic facts, 
cannot be justified. The argument 
advanced by advocates of the use of 
the lie detector that to resist its use is 
to protect the guilty becomes specious 
once the defects of the machine and the 
false assumptions of the method are 
recognized. 

The delicate problem of balancing 
the protection of property against the 
preservation of human rights will 
become more urgent as Americans seek 
to combat the increase in crime, but if 
the price of its reduction is the de- 
struction of innocent men, the price is 
too great. The reason for our concern 
for the rights of the innocent was 
never better explained than by that 
staunch lawyer-patriot, John Adams, 
when in defense of the British soldiers 
involved in the Boston massacre he 
reminded the jury that in their zeal to 
punish the guilty they should not dis- 
regard their duty to protect the inno- 
cent, and said: 

... it may be proper to recollect 
with what temper the law requirea we 
should proceed ... we find it laid 
down by the greatest English judges 
... we are to look upon it as more 
beneficial that many guilty persons 
should escape unpunished than one 
innocent person should suffer. The 
reason is because it is of more impor- 
tance to the community that innocence 
should be protected than it ia that 
guilt should be punished. 1 * 

Why Lie Test Results 
Are Not Evidence 
The courts, arbitrators and adminis- 
trative bodies have usually justified 
their refusal to admit He test results in 
evidence for the following reasons: 

I. The machine's operation and 
interpretation depend wholly upon the 



A lalxjr law practitioner, Lee 
M. Burkey was educated at the 
University of Illinois (B.A. 1936 
and M.A. 1938) and received his 
law degree in 1943 from John 
Marshall Law School. Prior to 
entering law practice, he worked 
in industrial relations and as an 
attorney in the office of the 
Solicitor of the United States De- 
partment of Labor. 


skill of the operator, many of whom 
have little or no training in either 
the psychological or physiological 
sciences. 

2. The emotional state of a sensitive 
person may render the test less accu- 
rate or in some instances useless. 

3. The machine itself is not free 
from error. 

4. There is no conclusive proof that 
a physical response correlates with the 
mental state of the subject. 

In addition to finding the polygraph 
to be an essentially unscientific and 
unreliable investigative method, many 
recent administrative decisions » lvn 
bold that its use violates the right of 
privacy and the right against selfrin- 
crimination. If these decisions are any 
guide, emphasis will probably continue 
to shift from science to civil rights in 
future cases. 
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